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ABSTRACT

This paper seeks to assess whether the Bureau of Ocean Energy Management's regulatory
capacity is sufficient to sustain the projected development rate of 22 gigawatts of offshore wind
in federal waters by 2030. This investigation identifies sources of inefficiencies within the
current federal permitting framework that may contribute to the stifling of offshore wind
development. This investigation assessed efforts at the federal level to streamline permitting
processes and revise the National Environmental Policy Act's requirements for infrastructure
projects and how these efforts impact the offshore wind industry. This paper finds that (1)
disseminating environmental impact assessments and permitting requirements instead of
frontloading them in the early stages of development coupled with (2) the lack of an
overarching entity to coordinate permitting efforts between different agencies are contributing
to delays and regulatory uncertainty. This paper suggests three policy tools available to BOEM
that could mitigate these potential inefficiency sources without fundamentally restructuring the
permitting framework. This paper concludes that failing to address permitting inefficiencies
will jeopardize offshore wind development and the United States’ energy transition.
Keywords: Offshore wind, Energy transition, Energy policy, Environmental policy, Siting and
permitting
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1. INTRODUCTION
During the 2020 presidential campaign, Democratic candidate Joseph Biden pledged
that, if elected, the United States would re-enter the Paris Climate Agreements that the
preceding administration abandoned in 2017 – although the withdrawal was not effective until
November 4, 2020, the day following the election. Biden also vowed that the United States
would attain carbon neutrality by 2050. The American energy sector's decarbonization will
play a fundamental role in achieving the Biden administration’s ambitious goal as they envision
a carbon-free US power sector by 2035. Thus, one can expect the new administration to favor
policies and create a regulatory framework to foster renewable energy's large-scale
development. Moreover, on January 27, 2021, President Biden issued an executive order titled
“Tackling the Climate Crisis at Home and Abroad,” which directs the Secretary of the Interior
to review siting and permitting processes in offshore waters to increase renewable energy
production. [1]
The Bureau of Ocean Energy Management (BOEM), an agency within the Department
of the Interior overseeing offshore wind energy development, forecasts the installation of
approximately 2000 wind turbines on the East Coast by 2030, which will generate 22 GW of
electricity [2], [3]. This projected spur of offshore wind development stems from East Coast
States' commitments to transition to cleaner energy sources and curtail emissions to attain
carbon reduction goals. The goal of installing 2000 wind turbines in the Atlantic relies on
overcoming numerous complex and interrelated technical, financial, and policy considerations.
While the technical and economic factors that effectively define the ability to deploy windbased generation in the offshore environment have been steadily improving over the last
decade, the regulatory framework that defines and manages the permitting for the construction
of such facilities' remains a challenge to the development of these low carbon emission sources
of energy.
Indeed, as of January 2021, only seven wind turbines producing 42 MW of electricity
are installed in US waters. Moreover, while several utility-scale offshore wind farm projects
are currently navigating through the construction and operations plan (COP) permitting
processes and environmental assessments, BOEM has yet to approve a single one. BOEM's
current method of approving offshore wind projects mirrors that of the permitting process for
offshore oil and gas development. While this approach has proved effective in the offshore oil
and gas industry to develop the resource, it contributes to delays and unpredictability in the
offshore wind industry.
This paper seeks to assess whether BOEM’s regulatory capacity is sufficient to sustain
the projected development rate of 22 GW of offshore renewable wind energy by 2030 through
attempting to identify sources of the slow pace of permitting within BOEM's current regulatory
framework that may be contributing to the stifling of offshore wind development. Such
slowness may be attributable to questions associated with the permitting process's structural
design or the efficiency with which it implements permitting within the structure. Both factors
may be contributing to the lack of institutional capacity needed to issue permits in an effective
and timely manner. To accomplish this assessment, a snapshot of where the industry currently
stands in terms of installed capacity and planned future developments were conducted. This
was followed by evaluating the current federal regulatory framework that defines and
constrains the permitting process for offshore wind, along with many criticisms of that
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framework. Lastly, we analyzed how the federal government has attempted to address the
permitting process's significant challenges and explored several prominent pathways that could
be employed to improve the existing regulatory efficiency and offer some suggestions as to
how this may become more effective in meeting the goals associated with an extensive
buildout.
2. WHERE DOES THE OFFSHORE WIND INDUSTRY CURRENTLY STAND?

Fig.1 Scope for Future Possible Development of Offshore Wind on the Atlantic Outer
Continental Shelf. [Error! Reference source not found.]1
Over the last decade, to decarbonize their energy portfolios, East Coast states have made
bold commitments regarding offshore wind deployment. According to the American Wind
Energy Association (AWEA), East Coast States have established, as of 2019, nearly 22,000
MW of offshore wind procurement targets – twice the total power demand of nine East Coast
states from Maine to North Carolina[5].2 New York, New Jersey, and Massachusetts are the
most audacious states in that regard, with offshore wind commitments standing respectively at
9 GW for New York [6], 3.5 GW for New Jersey [7], and 5.6 GW for Massachusetts [8]. East
Coast states have chosen offshore wind to spearhead their energy decarbonization efforts
because of the perceived environmental benefits that can be obtained in the current technical
and economic framework. These states' geographical and topographical characteristics limit
the range of renewable energy options available to the states as sources of energy development.
East Coast states are not endowed with geothermal energy resources to meet the region’s
energy demands, and due to their small sizes in terms of available area, onshore wind and solar

1

The upside-down pyramid was published in Vineyard Wind’s SEIS represents how BOEM categorizes the
different levels of development. The narrower the base, the more advanced projects are.
2
The nine East Coast states are Maine, Massachusetts, Connecticut, Rhode Island, New York, New Jersey,
Delaware, Virginia, and North Carolina.
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energy are not viable options. However, these states are endowed with abundant offshore wind
resources close to major coastal load centers.
Furthermore, offshore wind energy presents significant technical advantages compared to
onshore wind energy. First, on average, the wind speeds tend to be faster offshore than onshore,
and just small increases in wind speed yield significant increases in energy production [9].The
wind also tends to blow more uniformly and steadily offshore, leading to a less intermittent
energy source [Error! Reference source not found.]. Finally, offshore wind turbines can be
built larger and taller than their onshore counterparts for greater energy collection [11].
Moreover, offshore wind technology has rapidly improved since the commercial deployment
of offshore wind started. Indeed, General Electric’s most recent model of giant offshore wind
turbines, the Haliade-X, may generate up to 13 MW – 30 times more electricity than the first
offshore machines installed in Denmark at the beginning of the 1990s [12].
Despite the perceived environmental and technological benefits and East Coast States' bold
commitments to decarbonize their energy sector, only seven turbines [13] producing a de
minimis amount of electricity, approximately 42 MW, are installed in US waters. Rhode Island
was home to the only commercial offshore wind farm in the United States – the 30 MW Block
Island Wind Farm – until June 2020. The installation of two 6 MW turbines off Virginia’s coast
was the first in federal waters [14]. Larger projects such as the 800 MW Vineyard Wind, 120
MW South Fork Wind, 1100 MW Ocean Wind are currently at various permitting process
stages.
Given an installed capacity standing at only 42 MW at the end of 2020, is BOEM’s
permitting process adequate to support the anticipated rate of development and attain the stated
objective of 22 GW (22,000 MW) of offshore wind by 2030? The next section of this paper
will provide a detailed description of the current federal permitting process and provide a
progress report of forthcoming offshore wind farm developments and the regulatory challenges
they face.
3. THE CURRENT FEDERAL PERMITTING PROCESS AND ITS CRITICISMS
Under Section 388 of the Energy Policy Act of 2005 (EPAct), which amended the Outer
Continental Shelf Lands Act (OCSLA), BOEM becomes the federal agency responsible for
issuing leases, easements, and rights of way for renewable energy development on the Outer
Continental Shelf, which extends 200 nautical miles into the ocean, as opposed of three nautical
miles for state waters [15]. The EPAct created a general framework for BEOM to authorize
renewable energy projects. In 2009, the Department of the Interior enacted the Renewable
Energy Program Regulations (30 CFR 585), providing BOEM with a detailed framework
specifying how to oversee its Renewable Energy Program [16]. BOEM’s framework for
offshore wind resembles that used in the oil and gas industry as it also consists of four main
stages (as shown in Figure 2): (1) Planning and Analysis, (2) Leasing, (3) Site Assessment, (4)
Construction and Operations.
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Fig.2 Federal Offshore Wind Permitting Process. [17]
3.1. Planning and Analysis
The Planning and Analysis stage primarily consists of BOEM engaging with
stakeholders to identify Wind Energy Areas (WEA), which are locations that appear most
suitable for wind energy development. The phase starts with BOEM publishing in the Federal
Register a Call for Information and Nominations for potential lease sites. Upon releasing a Call
for Information and Nominations, developers have 45 days to notify BOEM of their interest in
specific blocks within the wind area.3 During the Planning and Analysis phase, BOEM can also
receive unsolicited applications from offshore wind developers interest in specific wind areas.
At this stage and according to the National Environmental Policy Act (NEPA), BOEM may
prepare an Environmental Assessment (EA) for lease issuance and site assessment activities
and nothing more. If BOEM does prepare an EA, the agency must release a draft EA. Following
a 30-day period comment and the implementation of revisions, BOEM publishes the final EA
and a finding of “No Significant Impact.” If BOEM finds significant impacts, it will pursue
more extensive environmental reviews. According to BOEM, the Planning and Analysis phase
may take up to two years to complete.
3.2. Leasing
The Leasing phase results in the issuance of a commercial wind energy lease to a
developer. Under EPAct, BOEM must determine whether Competitive Interest exists for a
WEA. If there is competitive interest, BOEM first notifies the public and developers of its
intent to lease through a Proposed Sales Notices (PSN). A PSN publication initiates a 60-day
comment period where interested developers must demonstrate their financial and technical
capabilities. Then, BOEM publishes a Final Sales Notice (FSN) that identifies qualified
bidders. Finally, BOEM holds an auction, and the developer with the best financial bid wins
the lease. However, BOEM may negotiate a lease with a single interested party if there is no
competitive interest. The lease does not bestow the lessee with the right to construct any
facilities. Instead, the lease grants the right to use the lease area to develop a plan for an

3

A geographical area of approximately 9 square miles (5,760 acres), which is used in official BOEM protraction
diagrams or leasing maps.
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operational wind farm, which BOEM must approve before the lessee can proceed with future
stages. This phase may take up to two years to complete.
3.3 Site Assessment
After securing a lease, the lessee progresses to the Site Assessment phase, in which the
lessee begins by conducting desktop site characterization studies. During this stage, the lessee
conducts site characterization surveys to evaluate the impact of proposed activities on physical,
biological, and socioeconomic resources. After completing these studies, the lessee must
submit a Site Assessment Plan (SAP) within a year of the lease issuance, which describes how
the leaseholder plans to conduct its assessment activities further, including aerial surveys,
geotechnical and geophysical assessments, and site habitat studies. For example, an SAP
contains the lessee’s proposal for the construction and installation of a meteorological tower
and buoys to gather metocean data, a lease requirement. Upon receiving the SAP, BOEM
conducts a technical review based on the information provided in the lessee’s SAP. Then,
BOEM may approve, approve with modification, or disapprove an SAP. Only if BOEM
approves the SAP can the lessee proceed with physical site assessment activities. This phase
may take up to a year to complete.
3.4 Construction and Operations
After conducting site assessment activities, the lessee enters the fourth and final stage
of the regulatory process and submits a Construction and Operations Plan (COP). A COP
contains a detailed plan for the construction and operation of a wind energy project on the
leased area. Developers may prepare COPs in two different fashions: the more traditional way
where developers list all the details of a project’s components (i.e., the specific type of turbine
or type of foundations), and the other method widely used in the United Kingdom, called the
Program Design Envelope approach (PDE), where the developer lists a range of design options
[18].
In this phase, BOEM conducts its own technical and environmental studies based on
information from the COP, including evaluating potential alternatives. As part of this phase,
BOEM, pursuant to NEPA, also prepares a site-specific Environmental Impact Study, which
may take multiple years to complete. Once the EIS is complete, BOEM may approve, approve
with conditions, or disapprove a COP. If approved, the developer is granted a 25-year
commercial lease and can move ahead with construction activities. As part of their COP
application, the developers are also to include decommissioning steps.
3.5 Progress Report of Projects at the COP Phase
As of February 2021, only seven offshore wind projects had submitted a COP, and of
these seven projects, BOEM had only approved the small 12 MW Coastal Virginia Offshore
Wind project, a pilot project, which is not a commercial-scale wind farm. BOEM has yet to
approve additional COPs. Inefficiencies in the regulatory process have limited BOEM’s
approval capacity and caused developers to postpone the construction of several projects, as
described below.
Ørsted, the world’s largest developer of offshore wind power, is, in addition to the
Coastal Virginia pilot project, involved in four other projects at the COP stage: the 130 MW
South Fork Wind project offshore Massachusetts and Rhode Island, the 120 MW Skipjack
project offshore Delaware, the 800 MW Bay State Project offshore Massachusetts, and the
1100 MW Ocean Wind project offshore New Jersey. While Ørsted originally planned to install
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the South Fork Wind project in 2021 and begin commercial operations in 2022, the Danish
company recently announced they had not received a confirmed permit schedule from BOEM
and that combined with the economic effects of the COVID-19 Pandemic make the completion
of South Fork by 2022 an unrealistic objective [19], [Error! Reference source not found.],
[21]. Skipjack, offshore Delaware, is experiencing a similar fate. Ørsted also forecasted
Skipjack to start commercial operations in 2022. However, due to a regulatory delay, the
project completion and start of operations have been delayed to 2023 [22], mainly because of
BOEM’s decision in 2019 to conduct a cumulative impact analysis [23] as part of the
Supplemental Environmental Impact Study for the Vineyard Wind project.
Other projects at the COP stage are not expected to start commercial before 2023,
including the Ocean Wind project. Ørsted has recently announced that due to a lack of
regulatory visibility, it is unsure that Ocean Wind will begin producing electricity at the
forecast date of 2024 [Error! Reference source not found.]. For the two other projects,
Ørsted’s 800 MW Bay State Wind Project and Equinor’s 816 MW Empire Wind Project
offshore New York, BOEM has not started reviewing the COPs of either project [25].
Moreover, while Equinor expects Empire Wind to be operational in 2024 [Error! Reference
source not found.], Ørsted has not announced a date for Bay State Wind [27]. If BOEM
approved all projects at the COP stage, without imposing additional delays, the East Coast’s
offshore wind installed capacity could grow from 42 MW in 2020 to 5.4 GW in 2024, and
while this is significant growth, it is only about one-fourth of BOEM’s predicted development
projections [28].
3.6 Case Study: Vineyard Wind
As of February 2021, the 800 MW Vineyard Wind project, located offshore Massachusetts,
is the most advanced within the permitting process and could become the first utility-scale
offshore wind project in the United States. Since the Vineyard Wind project is the furthest
along in the permitting process, many of the current BOEM permit structure challenges are
being revealed. In addition, interested stakeholders viewed Vineyard Wind as the project that
could pave the way for upcoming projects, allowing for a more efficient regulatory process.
In December 2018, BOEM released a draft EIS for Vineyard Wind’s COP [29]. Vineyard
Wind’s team planned to begin the project’s construction the following year; however, in July
2019, BOEM notified Vineyard Wind's developing team that the final EIS publication was
delayed due to the agency’s decision to conduct supplemental studies [30]. BOEM justified the
undertaking of further studies to examine “the effects from the many offshore wind projects
that are expected to follow the development of the Vineyard Wind project." [31] BOEM’s
decision consequently pushed the project’s construction back to an ulterior date and put the
advancement of other projects on hold [32].
On June 12, 2020, BOEM released a draft Supplemental Environmental Impact Study
(SEIS) for the project, but with a broader scope. The SEIS differed from the initial draft EIS as
it evaluates the cumulative impacts not only for the Vineyard Wind project but for all offshore
wind developments that are reasonably foreseeable – 22 GW of electricity generated by 2000
wind turbines divided into 17 wind farms [33]. Initially, BOEM was to publish the final SEIS
on November 20, 2020, and issue a Record of Decision to finalize the authorization process on
December 18, 2020. Developers and other interested stakeholders anticipated that the Vineyard
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Wind project's approval and that the SEIS's findings would create a baseline that BOEM could
use to make other projects advance through the authorization process more rapidly.
However, a few weeks before the November 20 deadline, BOEM updated its timeline and
pushed back the issuance of its final decision by January 15, 2021. On December 1, 2020,
Vineyard Wind developers notified BOEM of its decision to withdraw its application and halt
the authorization process temporarily to conduct a technical review associated with the
replacement of the original turbine generators by General Electric’s 13 MW Haliade-X [34].
This additional setback in Vineyard Wind's authorization process further revealed the
unpredictability and complexity of the regulatory framework, and it only obscured the future
of offshore wind in federal waters. However, on February 3, 2021, BOEM announced that it
had resumed the review process that Vineyard Wind had requested on January 25 [35], and on
March 8, the Department of the Interior announced that BOEM had completed the
environmental analysis for Vineyard Wind. If approved, Vineyard Wind would become the
first commercial-scale offshore wind farm in federal waters. [36]
Despite encouraging recent developments, Vineyard Wind was the epitome of offshore
wind projects that find themselves entangled in the regulatory process with a lack of visibility
on the outcome of permitting and authorization procedures. The next section will seek to
identify the current regulatory framework's main issues that have impeded offshore wind
projects' rapid development.
4. CRITICISMS OF THE REGULATORY PROCESS
In the following section, this paper will present and analyze two main criticisms of the current
approach to approving offshore wind projects. First, it will address BOEM's partitioned
approach to environmental reviews instead of frontloading them in the early development
stages. It will then address the lack of an overarching authority that contributes to impending
regulatory coordination between the different agencies
4.1 BOEM’s Partitioned Approach to Environmental Reviews
In contrast with some of the permitting procedures for offshore wind in the EU, under
the current approach, BOEM does not perform all required environmental reviews before
identifying WEAs or issuing developers with commercial leases. Instead, the agency
disseminates environmental reviews throughout each stage of the regulatory process, leading
to BOEM not finalizing EISs – the capstone of environmental reviews – until the very last stage
of the permitting process. Wilson Jarrell, in his article “Still Spinning: A Look at the Federal
Legal Landscape of Offshore Wind Energy in the United States,” best summarizes BOEM’s
justification for breaking up environmental reviews.
“BOEM considers that because of the four-stage system of permitting an offshore wind
project, BOEM need not consider whether direct, indirect, or cumulative [impacts] of
the actual building or operation of any project in the environmental analysis done before
leasing any of the OCS. BOEM reasons that because no construction or operation of a
project can occur prior to issuing Construction and Operation permits, and because it
will have to do further NEPA analyses before it can issue such a permit, none of these
activities must be considered until this point. Because of this approach, each EA only
considers the impacts and alternatives of selling the lease and the cumulative effects of
leasing these areas and nothing more.” [37]
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According to Jarrell, BOEM’s current approach violates NEPA requirements. The U.S.
Court of Appeals for the District of Columbia Circuit in Public Employees for Environmental
Responsibility v. Hooper ruled that BOEM could not limit its preliminary environmental
assessment to only the environmental impacts resulting from issuing the lease because NEPA’s
intent is not to “slice and dice” environmental reviews [Error! Reference source not found.].
The court concluded that under NEPA, BOEM is required to consider all the impacts that
would result from the installation of a wind farm in the early stages of the regulatory process
[Error! Reference source not found.]. Further, not releasing an EIS until the COP stage only
increases the unpredictability of the process by subjecting developers to potential delays, as
shown with the examples of projects currently at the COP stage. Moreover, developers dedicate
significant amounts of financial resources, time, and efforts in conducting environmental and
technical assessments in the middle stages of the process, without the certainty that BOEM’s
final environmental assessment will approve the construction of the project. [Error! Reference
source not found.]
The uncertainty inherent to the current regulatory approach is particularly prominent in
the offshore industry since no large-scale projects that could serve as precedents exist. The
current regulatory process mirrors that used in the oil and gas industry, as mentioned above.
However, while regulatory agencies have a robust understanding of offshore oil and gas
development environmental impacts, due to that industry's long history with offshore
operations, the comprehension of these impacts is much more limited for the relatively recent
offshore wind industry. The approval of Vineyard Wind's SEIS is particularly critical for the
offshore wind industry's future as it could alleviate some of that uncertainty and create a path
for projects currently entangled in the final rounds of environmental reviews. While this is a
plausible prediction, one should not view Vineyard Wind’s SEIS equivalent to a Programmatic
EIS. As opposed to a site-specific EIS, a Programmatic EIS is a document that reports the
potential environmental impacts of action with a broad geographic scope and allows “for the
expeditious and efficient completion of any necessary tiered reviews.” [41] The establishment
of a Programmatic EIS for the offshore wind industry would radically change BOEM’s
approach, which currently relies on the preparation of site-specific EIS and the completion of
environmental reviews in the latter stages of the regulatory process. BOEM is not unfamiliar
with the use of Programmatic EIS as the agency prepared an EIS for alternative energy
development and production and alternative use of facilities on the OCS [42], although not
specific to offshore wind. BOEM also largely relies upon a Programmatic EIS for oil and gas
projects in the Gulf of Mexico that they renew quinquennially.
As early as 2009, Brian Snyder and Mark Kaiser, in their article "Offshore Wind Power
in the US: Regulatory Issues and Models for Regulation," predicted that conducting sitespecific EIS would hamper offshore wind development projects [43]. Instead, the authors
recommended that the Minerals Management Service (BOEM's predecessor) prepare a
Programmatic EIS from which site-specific analyses could branch off. The findings from
Snyder and Kaiser's article remain relevant a decade later as they also revealed the complexity
for regulatory agencies to adapt and innovate their regulatory procedures to the emergence of
new types of offshore energy developments. Moreover, BOEM's motivations for maintaining
the site-specific approach and not preparing a Programmatic EIS specific to offshore wind
remain unclear.
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4.2. The Lack of an Overarching Entity to Coordinate Permitting Efforts
In The article “Transitioning to a Sustainable Energy Economy: The Call for National
Cooperative Watershed Planning,” Ann Drobot describes the offshore wind regulatory scheme
as “a patchwork quilt of federal, state, and local agencies.” [44], [45] Indeed, the regulatory
process requires developers to remain compliant with several federal acts as diverse as the
Coastal Management Zone Act, the Magnuson-Stevens Fishery Conservation Management
Act, or the National Historic Preservation Act, which all fall under the jurisdiction of different
federal agencies. While BOEM is the primary agency for managing energy development on
the Outer Continental Shelf, the current regulatory scheme lacks an overarching authority since
the EPAct of 2005 enacted that the Secretary of the Interior’s siting authority has no effect on
the existing authority of other federal or state agencies acting under other federal laws. The
lack of an overarching authority coordinating the different agencies' responsibilities only
augments the risk of delays and amplifies the regulatory process's unpredictability since
developers have no control over the timelines and outcomes of federal agencies' procedures.
Moreover, one should not forget that developers must be compliant with each state’s regulatory
environment, further adding complexity. However, BOEM plans to launch federal-state task
forces to mitigate potential discrepancies between the federal and state governments in coastal
areas [46].
BOEM’s “slice and dice” approach to environmental reviews combined with the lack
of an overarching authority hinders the unleashing of the full potential of offshore wind in the
Atlantic, thus jeopardizing the attainment of East Coast states’ clean energy goals, and thus the
accomplishment of the 22 GW of installed capacity by 2035. BOEM’s inability to rapidly
process offshore wind project’ applications also poses a financial threat to developers as
investors may lose confidence in the United States’ capacity to develop a large-scale offshore
wind industry. Consequently, to address these concerns, BOEM must find ways to increase its
efficiency under the current process to process permit applications or modify its approach to
achieve the regulatory capacity needed.
5. MOVING TOWARDS MORE STREAMLINED PERMITTING PROCESSES
In response to the types of generic regulatory compliance concerns discussed in the
previous section, over the last decade, the Obama and Trump presidential administrations have
launched initiatives to streamline and increase the efficiency of large infrastructure projects'
environmental review process. This section will primarily outline three federal actions that are
relevant to accelerating the development of offshore wind: (1) Section 41 of the Fixing
America’s Surface Transportation Act (FAST-41), (2) Executive Order 13807 - Establishing
Discipline and Accountability in the Environmental Review and Permitting Process for
Infrastructure Projects (EO 13807), and (3) Update to the Regulations Implementing the
Procedural Provisions of the National Environmental Policy Act.
5.1 Section 41 of the Fixing America’s Surface Transportation Act (FAST-41)
On December 4, 2015, Congress enacted the Fixing America’s Surface Transportation
Act (FAST). Title 41 of the FAST Act (FAST-41) established a new governance structure
seeking “to improve the timeliness, predictability, and transparency of the Federal
environmental review and authorization process for covered infrastructure projects.” [47] One
should note that FAST-41 is not an amendment to and does not supersede NEPA and that
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covered projects are subject to the same environmental scrutiny as non-covered projects [48].
FAST-41 generally applies to specific categories of infrastructure projects that require an EIS,
involve approvals from two or more federal agencies, and whose costs are equal to or greater
than $200 million [49]. Meeting these requirements does not automatically cover projects, as
the ultimate decision to benefit from FAST-41’s streamlining procedures remains in the hands
of developers. To initiate the process, developers submit a notice of initiation to the Executive
Director of the Federal Improvement Permitting Steering Council (FIPSC). The FIPSC is a
new interagency body missioned to “oversee interagency coordination and process
improvements” for covered projects [50].
Developers who choose to initiate the streamlining procedure see their projects posted
on the Permitting Dashboard, a publicly available online tool that lists all covered projects and
enables the public to track the federal government's environmental review [51]. Moreover,
FAST-41 requires the Executive Director of FISPC to create and publish performance
schedules for projects, which serve as attempted schedules to predict how long the permitting
process should take and notify of potential delays. FAST-41 has reduced the statute of
limitations from six to two years upon the publication of the final decision in the federal register
to address litigation-related delays [52]. Also, judicial review under NEPA is prohibited unless
the action is filed by a party that submitted a comment during the environmental review [53].
While FAST-41 attempts to improve the timeliness, predictability, and transparency of
the environmental process and enhance interagency coordination, FAST-41 does not
substantially modify the permitting process, thus leaving it as complex and potentially delayprone as before the enactment of the act. Indeed, in 2020, 16 covered projects received a Record
of Decision (ROD), but no project received their ROD by the original target completion date.
More concerning, 15 projects received a ROD later than the original target completion date
(eight due to reasons outside the federal government’s jurisdiction and seven within) [54].
5.2 Executive Order 13807
On August 15, 2017, former President Donald J. Trump signed Executive Order 13807
(EO 13807) to “ensure that the Federal environmental review and permitting process for
infrastructure projects is coordinated, predictable, and transparent.” [55] However, on January
20, 2021, his first day in office, President Biden revoked EO 13807. EO 13807 acknowledged
the pressing need for reforming environmental reviews and authorization decisions since the
current system caused delays and increased project costs. One may notice that the language of
EO 13807 is almost identical to that used in FAST-41, perhaps signifying that FAST-41 alone
was not sufficient to address permitting issues. EO 13807 built upon the framework of FAST41 and other statutory streamlining provisions [56] developed, as it retained, among other
things, performance schedules, the permitting dashboard, permitting timetables, and the focus
on enhancing coordination between agencies as well as between different levels of government.
Similar to FAST-41, the executive order did not overrule NEPA requirements.
Among the most notable provisions of EO 13807 to further the efficiency of permitting
processes was to reduce the timeline for environmental decisions and authorizations for
infrastructure projects to an average of approximately two years [57]. The two-year window
started from the issuance of the Notice of Intent (NOI) to prepare an EIS, and it ended with the
publication of a Record of Decision (ROD) [58].
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Also, EO 13807 established a framework entitled One Federal Decision. This
framework obliges that each infrastructure project has a lead agency responsible for guiding
the project through each step of the environment review and authorization process. Further, to
enhance interagency collaboration, the One Federal Decision framework required that each
agency designate a point of contact within the agency with which the lead agency will contact
throughout the process.
Another critical element of the One Federal Decision approach was that all agencies
involved in an infrastructure project record their permitting decisions in a single EIS and ROD
that the lead agency coordinated [59]. However, one should note that three significant
exemptions to that rule existed: (1) project sponsor requests that agencies issue separate NEPA
documents [Error! Reference source not found.]; (2) a cooperating or participating agency
had already satisfied its NEPA obligation [Error! Reference source not found.]; or (3) the
lead agency determined that a single ROD would not best promote completion of the project’s
environmental review and authorization process [Error! Reference source not found.].
EO 13807 also directed, under the One Federal Decision approach, that all necessary
authorizations must be delivered within 90 days of the single ROD and EIS issuance [Error!
Reference source not found.]. Like the provision requiring the publication of a single EIS and
ROD, there were three exemptions to the 90-day requirement: (1) when applicable law
prohibits an agency from issuing its approval or permit within the 90-day period [Error!
Reference source not found.]; (2) the project sponsor requested that the permit decision or
approval follow a different timeline [Error! Reference source not found.]; or (3) an extension
would better promote completion of the project’s environmental review and authorization
process [Error! Reference source not found.].
One should note that Executive Order 13807 also established a performance
accountability system tracking agencies’ compliance with permitting timetables and estimating
the time and costs to complete environmental review and authorization decisions. Moreover,
to enhance agencies’ accountability, EO 13807 tasked the Office of Management and Budget
(OMB) with publishing a quarterly scorecard that reported agencies with permitting
accomplishment progress [67]. The EO stated that the OMB should consider agencies’
performance in allocating their budgets and may impose penalties on agencies that fail to meet
permitting timetable milestones [Error! Reference source not found.]
Lastly, Section 5(e)(i) commanded the Council on Environmental Quality (CEQ) to
develop, within 30 days of the date of the order, a list of actions to modernize and enhance the
Federal review and authorization process [Error! Reference source not found.].
Consequently, the CEQ released on September 14, 2017, its initial list of actions, which
intended to review the regulations implementing the procedural provisions of NEPA and
identify changes needed to update and clarify these regulations [70].
5.3 Update to the Regulations Implementing the Procedural Provisions of the
National Environmental Policy Act.
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As discussed above, Executive Order 13807 opened the door to updating the regulations
implementing the procedural provisions of NEPA4, which have substantively remained
unchanged since their promulgation in 1978 [71]. On July 16, 2020, the CEQ released in the
Federal Register a final rule entitled “Update to the Regulations Implementing the Procedural
Provisions of the National Environmental Policy Act.” The provisions of the final rule aim to
modernize, improve the efficiency, effectiveness as well as timeliness of NEPA reviews and
align more closely with the original intents of the 1978 procedural provisions, which were to
“reduce paperwork and delays and promote better decisions consistent with the national
environmental policy outlined in section 101 of NEPA.” [72] Indeed, the CEQ’s rationale for
issuing revisions is that the current application of the NEPA process – despite presidential
directives and federal legislations including FAST-41 – hampers the development of
infrastructure projects in the United States [Error! Reference source not found.].
As proof that the current application of NEPA has departed away from the original
purposes of the act, the CEQ found that the average time for the completion of an EIS and
issuance of a ROD was 4.5 years [Error! Reference source not found.], and the median was
3.5 years [Error! Reference source not found.] – a far cry from the two-year target that
Executive 13807 set – whereas the CEQ, in 1981, predicted that the completion of an EIS
should take a year or less [Error! Reference source not found.]. Furthermore, the average
length of a final EIS stands at 661 pages [Error! Reference source not found.]– the median
EIS is 447 pages long [Error! Reference source not found.] – while the 1978 regulation
recommended that these documents do not exceed 150 pages [Error! Reference source not
found.]. Consequential of these findings, the final rule establishes both time and page limit for
both EIS [Error! Reference source not found.] and EA [Error! Reference source not
found.], although exemptions may be granted on a case-by-case level. Also, in a bid to further
reduce paperwork and eliminate duplicative studies across agencies and different levels of
government, the final rule instructs agencies to rely on Programmatic, policy, or plan
environmental impacts and tiering from statements of broad scope to site-specific assessment
[82].
The CEQ advances that the excessive length of EIS results from litigation risk. To
reduce the exposure to such risk, agencies have resorted to publishing copious documents that
analyze a wide range of impacts and alternatives “well beyond the point where useful
information is being produced.” [Error! Reference source not found.] To curtail the amount
of information that EISs and EAs provide, the Council on Environmental Quality proposes to
redefine the scope of analysis of these documents. As part of the rescoping, the final rule strikes
down the concepts of direct, indirect, and cumulative effects [84]. Instead, environmental
studies should focus on "effects that are reasonably foreseeable and have reasonably close
causal relationships to the proposed action." [85] Also, the CEQ limits the range of alternatives
to those that are reasonable, meaning that they are technically and economically feasible and
meet the purpose and need of the proposed action [Error! Reference source not found.].

4

Executive Order 13807 stipulates that the CEQ shall form and lead an interagency working group to review the
NEPA implementing regulations and other environmental review and authorization processing policies to
identify impediments to efficient and effective environmental reviews and authorizations for infrastructure
projects.
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Concerns have arisen regarding the place of climate change in the NEPA process since
the final rule removed the cumulative impacts category – where climate change issues are
usually discussed. While the final rule allows for considering predictable environmental trends
in the baseline analysis of the affected environment, it rejects speculative discussion [87].
The final rule also advocates for the expanded use of categorical exclusions (CX) – the
most used NEPA review level – by modifying the definition and conditions of application of
CXs. Under the 1978 regulations, the CEQ defined “categorical exclusions” as:
“a category of actions which do not individually or cumulatively have a significant
effect
on the human environment, and which have been found to have no such effect in
procedures adopted by a federal agency in implementation of these regulations
(§1507.3) and for which, therefore, neither an environmental impact statement is
required.” [88] ---However, removing the indirect and cumulative impact categories led the CEQ to modify the
definition of CXs by no longer including the terms “individually or cumulatively.” Moreover,
before the publication of the final rule and according to a 2010 CEQ guidance, the presence of
extraordinary circumstances [Error! Reference source not found.] could limit the application
of CXs by requiring further analysis via an EA or an EIS. The final rule rescinds this
requirement by stating that even in the presence of extraordinary circumstances, an agency may
still categorically exclude action “if the agency determines that there are circumstances that
lessen the impacts or other conditions sufficient to avoid significant effects.” [90] Lastly, the
final rule contains provisions authorizing agencies to adopt other agencies’ CX if the proposed
actions are substantially the same, thus eliminating some barriers that stifle interagency
coordination. The final rule also codifies and clarifies the conditions under which agencies may
use mitigated FONSIs (Finding of No Significant Impact) [91]. Agencies widely use mitigated
FONSIs – a conditional FONSI that requires mitigation action – as an alternative to more
comprehensive EIS by committing to ensure the mitigation actions that support the FONSI are
performed and thus comply with NEPA’s procedural requirements.
As discussed above, Executive Order 13807 kickstarted the effort to modernize and
streamline NEPA processes. Hence it is not surprising that the final rule formally incorporates
the One Federal Decision framework into the NEPA process to bolster interagency
coordination and to unify authorization decisions via the release of joint documents and the
publication of single EISs, EAs, and RODs [92].
6. RESULTS AND DISCUSSION
6.1 Assessing Past Streamlining Efforts
While FAST-41, Executive Order 13807, and the revisions to NEPA’s procedures
sought to streamline the construction permitting processes and environmental reviews to
increase permitting efficiency for all types of infrastructure projects, the following paragraphs
will discuss the specific implications of these efforts to offshore wind. Our discussion will then
shift towards exploring and outlining three policy instruments that BOEM could implement to
improve permitting efficiency.
As of February 2021, the Permitting Dashboard lists seven FAST-41-covered offshore
wind projects that are also major infrastructure projects, but only South Fork Wind is noted as
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"in progress," meaning that at least one permitting action is underway [93]. However, as noted
when reporting on the progress projects at the COP phase, South Fork Wind has experienced
delays, demonstrating that becoming a FAST-41 covered project does not prevent developers
from experiencing permitting setbacks. The Permitting Dashboard labels the six other projects
as “planned,” indicating that developers have only submitted their notice of initiation and that
no permitting timetable is currently available [94]. Assessing the effectiveness of FAST-41 for
the offshore wind industry is difficult to gauge as no project has navigated through the entire
process. While the policy’s intents seem promising, the results remain unclear, and a similar
conclusion may apply to the revisions to NEPA.
As mentioned above, on January 20, 2021, President Biden issued an executive order,
"Protecting Public Health and the Environment and Restoring Science to Tackle the Climate
Crisis," which intends to review environmental-related actions from the preceding
administration. The executive order also revoked a series of former President Trump's
executive orders related to infrastructure development, including Executive Order 13807, thus
rescinding the One Federal Policy (OFD) framework [95]. Doing away with the OFD
framework brings forth questions for offshore wind farms currently under review. Indeed, in
March 2020, Walter Cruickshank, BOEM's Deputy Director, noted, in a budget statement
before the House Committee on Natural Resources, that BOEM was reviewing COPs for
offshore wind energy projects in a manner consistent with the One Federal Policy framework
[96].
Since BOEM has yet to approve its first COP, one might anticipate that BOEM will
have to reconduct some of the permitting procedures for projects at the COP phase to be
consistent with pre-OFD procedural requirements. If that anticipation holds, one could expect
BOEM to delay COP approvals to adjust to new procedural requirements. While it is difficult
to gauge the effectiveness of EO 13807 since BOEM had not approved any COP under OFD,
one might consider that revoking EO 13807 contradicts permitting streamlining efforts unless
the Biden administration replaces it with a new streamlining instrument. Furthermore,
President Biden via Executive Order on “Tackling the Climate Crisis at Home and Abroad,”
missions the Department of the Interior to review siting and permitting processes in offshore
waters to identify steps to increase renewable energy production. One might thus expect the
Biden administration to develop a new set of streamlining instruments [97]. The following
paragraphs will discuss the implications of the revisions to NEPA implementing procedures
and those revisions’ future under the Biden Administration.
The provisions in the Update to the Regulations Implementing the Procedural
Provisions of NEPA attempt to address the previously outlined concerns and challenges that
offshore wind developers have raised and faced regarding environmental reviews and
permitting processes. This section will attempt to elucidate the impacts that NEPA changes
may have on offshore wind projects' development.
Under the new NEPA regulations, it is unlikely that BOEM would have conducted a
Supplemental EIS for the Vineyard Wind project since the final rule struck down the reference
to cumulative impacts, which was the crux of the SEIS analysis. Asserting that Vineyard would
have successfully undergone environmental reviews and permitting processes by now under
the new NEPA regulations may be too bold of a prediction. Nonetheless, it is not inconceivable
that it would have helped streamline the process for Vineyard Wind and future projects. Indeed,
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the EIS for Vineyard Wind could serve as the basis for categorical exclusions, which would, in
turn, accelerate the approval process for forthcoming wind farms and perhaps facilitate the
attainment of the two-year approval target that the final rule set. Moreover, since the final rule
puts an emphasis on tiering via the reliance on documents of broad scope, one could expect
that BOEM, to comply with the new NEPA regulations, develop a Programmatic EIS for
offshore wind areas.
However, while the updates to NEPA implementing regulations are unprecedented –
although many of the NEPA processes would remain the same under the newly adopted
regulations – and they may contribute to further streamlining of environmental reviews and
permitting processes, offshore wind developers should not expect that these revisions will
correct all the issues that have impeded the development of wind farms. Indeed, unintended
consequences may arise, and involved stakeholders will likely need time to adjust to the new
implementing regulations. Moreover, environmental groups, including the Natural Resource
Defense Council, have filed lawsuits challenging the rule, leading to litigation delays and the
overturn of some provisions [98].
Furthermore, as mentioned above, President Biden issued an executive order to review
the Trump Administration's environmental regulations; therefore, the revisions to NEPA's
implementing procedures’ future remains uncertain. Since the new administration intends to
prioritize climate-change-related impacts in environmental reviews, the CEQ's new leadership
will likely rescind the provision that struck down direct, indirect, and cumulative impacts. A
re-integration of cumulative impacts in environmental reviews would go against the new
regulations, which intended to set strict causality boundaries by only accounting for direct
causal relationships and rejecting products of long causal chains, which before the Trump
Administration’s revisions generally encompassed climate-change-related impacts. In the case
of offshore wind, placing impacts on climate change at the center of environmental reviews
may lead to a more robust comprehensive and positive understanding of offshore wind farms’
impacts on the environment. However, it could also lead to BOEM undertaking environmental
studies of a much broader scope than it is accustomed to, and it may come at the expense of
permitting efficiency.
The federal government's attempts, over the last decade, at streamlining the permitting
and authorization processes indicate that the federal government is responding to concerns
about the duration of the process and has identified regulatory inefficiencies as one of the chief
causes of delays and the non-development of infrastructure projects including offshore wind
farms. The offshore wind industry's relative recentness contributes to regulatory inefficiency
as BOEM is still adapting its authorization and permitting procedures that have proven to be
efficient in the offshore oil and gas industry. While a period of adaption is understandable, the
lack of significant procedural modifications from BOEM over the last decade to respond to
scholars' and offshore wind developers' concerns have contributed to the continual
postponement of installing the first commercial-scale offshore wind farm in federal waters.
6.2 Three Policy Tools
The following paragraphs will explore and outline three policy instruments (1)
Programmatic EIS, (2) Mitigated FONSIs, and (3) Categorical Exclusions that BOEM could
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implement to increase permitting efficiency and respond to developers’ concerns without
fundamentally changing its modus operandi, and how these tools could apply to offshore wind.
The lack of a Programmatic EIS specific to offshore wind is symptomatic of BOEM's
difficulty to adapt to new offshore energy development. A Programmatic EIS specific to
offshore wind energy would concentrate most of the environmental reviews in the frontend
instead of disseminating it through the different stages of the process, thus giving more
regulatory certainty to developers early in the process and avoiding situations Vineyard Wind.
Moreover, BOEM is not foreign to using Programmatic EIS, as mentioned above. It prepared
one for alternative offshore energy in 2009, and it renews one every five years for oil and gas
development in the Gulf of Mexico [99].
Furthermore, the Bureau of Land Management (BLM), another agency also under the
Department of the Interior, has successfully used a Programmatic EIS to accelerate solar energy
development. According to Michael Gerrard in his article "Legal Pathways for a Massive
Increase in Utility-Scale Renewable Generation Capacity," BLM's development of a
Programmatic EIS for solar energy zones led the agency to study the environmental impacts of
solar projects in 285 000 acres in six western states [100]. Following the Programmatic EIS
implementation, BLM processed and approved three Nevada solar projects in less than ten
months [Error! Reference source not found.]. While the parties involved and environmental
impacts significantly differ between the development of offshore wind farms and that of solar
farms, this example shows that Programmatic EIS may be an efficient tool available to BOEM
to streamline offshore wind farms' approval.
In the article "NEPA and Renewable Energy: Realizing the Most Environmental
Benefit in the Quickest Time," Trevor Salter hypothesized that the application of Mitigated
FONSIs in the development of solar energy could "significantly reduce the time delay to project
developers and cost to federal agencies.” [102] In Salter's predictive scenario, a BLM's EA
predicts that a solar project located outside of the solar-specific Programmatic EIS would have
significant impacts on its surrounding environment [Error! Reference source not found.].
However, instead of conducting an extensive site-specific EIS, BLM would prepare a mitigated
FONSI and "propose mitigation measures based on the EA's conclusion.” [104] Moreover,
because of the solar-specific Programmatic EIS, BLM has a robust understanding of solar
farms' environmental impacts, including for projects located outside the EIS zone, which
allows the agency to pursue the Mitigated FONSI route to streamline environmental reviews.
Consequently, unless BOEM changes its regulatory approach and prepares a specific
Programmatic EIS, BOEM will conduct a site-specific EIS for every offshore wind project and
hence leave no room for alternative reviews even though some projects share similar
geographic and environmental characteristics.
In a 2011 article entitled "Go Offshore Young Man! The Categorical Exclusion
Solution to Offshore Wind Farm Development on the Outer Continental Shelf" Nathaniel
Griddings expressed concerns regarding the United States' ability to keep up with Europe's
development of renewable energy, especially offshore wind. The article also identified
BOEM's modus operandi with environmental reviews as a stressor that stifles the rapid
deployment of offshore wind on the Outer Continental Shelf. The author suggested that BOEM
create a Categorical Exclusion (CX) for offshore wind as a regulatory tool to streamline
environmental reviews because "a categorical exclusion allows the agency to comply with
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NEPA without completing an EA or an EIS." [Error! Reference source not found.] Giddings
noted that a CX for offshore wind would be appropriate according to the 2010 CEQ's guidance
on establishing and applying CXs [106]. The CEQ guidance listed previously implemented
actions and information from professional staff, expert opinion, or scientific analyses as valid
documents to support the creation of a categorical exclusion. Griddings remarked that previous
EIS would fall under the first category. In contrast, scientific studies from Europe would fall
under the latter and thus serve as the basis for an offshore wind categorical exclusion.
Despite supportive policies and scholars' recommendations, the absence of an offshore
wind specific Programmatic EIS and CX further highlights BOEM's lack of mobility to adapt
its permitting procedures to accelerate offshore wind development. The preceding paragraphs
show that policy tools exist to streamline the permitting process by frontloading environmental
reviews and permitting processes.
Moreover, frontloading environmental reviews would create a system that resembles
more that of European countries such as the Netherlands or Denmark. Indeed, while this
investigation primarily focuses on identifying inefficiencies within BOEM's permitting
framework and potential improvement solutions, one should be aware of the developers'
responsibility in failing to deploy offshore wind in federal waters. European companies such
as Orsted are spearheading offshore wind development in the United States. While these
companies have an undeniable and valuable technical and technical expertise in building
offshore wind farms, they were accustomed to the European's regulatory approach to
development, which significantly differs from the American regulatory and permitting system.
Hence, these companies may have faced a steep learning curve in understanding the complexity
of a new regulatory framework that may have also contributed to permitting inefficiencies and
delays.
7. CONCLUSIONS
The deployment of 2000 wind turbines generating 22 GW of electricity by 2030 chiefly
depends on BOEM's ability to increase its permitting efficiency to sustain offshore wind's
projected development rate. Moreover, with the United States firmly back in the Paris Climate
Accord, there are now 29 short years for the US to attain its commitment to net-zero global
carbon emissions by 2050. Large-scale investment and installation of renewable energy,
including offshore wind, will be required. This investigation showed that inefficiencies within
BOEM's permitting approach stem from two primary sources: (1) the dissemination of
environmental assessments throughout the entire process instead of frontloading them in the
early stages of development and (2) the lack of an overarching effective entity to coordinate
permitting efforts between different agencies.
Though the federal government over the last decade has attempted to address these
issues through the implementation of policies aimed at streamlining permitting processes and
environmental reviews for infrastructure projects, the efficiency of these measures for offshore
wind projects remains unclear. Moreover, their future is obscure, as the recent revocation of
Executive Order 13807 and the Biden administration's intent to review the 2020 CEQ's NEPA
updated regulations showed. Although the new presidential administration has expressed
support towards accelerating offshore wind development via the establishment of a task force
to identify steps to increase offshore wind production, it is unknown what policy instruments
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this administration will implement to balance high environmental stewardship standards with
permitting efficiency.
However, the paper also outlined and explored policy instruments that BOEM could
independently pursue to increase permitting efficiency without fundamentally restructuring its
permitting process. To address the issue of disseminating environmental assessments
throughout the permitting process, BOEM should consider preparing an offshore-wind-specific
programmatic EIS modeled after the one used in the offshore oil and gas industry. A
programmatic EIS would allow concentrating environmental assessments in the early stages of
development and move BOEM away from its current method of conducting an EIS for every
project since the programmatic EIS could serve as a blueprint for future projects. Moreover, a
programmatic EIS could also address the issues pertaining to the lack of an overarching entity.
Indeed, the project-specific approach requires repeated and extensive environmental
assessment efforts as well as constant interagency involvement. A programmatic EIS would
reduce the need and the extent of such coordination for each project since most of it would
occur while preparing the programmatic EIS. Furthermore, a programmatic EIS could augment
permitting predictability and visibility for offshore wind developers and avoid late permitting
setbacks as it occurred to Vineyard Wind since all environmental assessments would be
conducted in the front end.
This study also suggests that the broader use of Mitigated FONSIs and categorical
exclusions would also mitigate permitting inefficiencies and contribute to streamlining
permitting processes. However, expanding the use of these two policy instruments is
conditional upon the presence of an offshore-wind-specific programmatic EIS, as these policy
tools require baseline documents on which Categorical Exclusions or Mitigated FONSIs can
rely. While a programmatic EIS would encompass a broad geographic area, Mitigated FONSIs
and Categorical Exclusions would allow for streamlining future offshore wind projects that fall
outside the programmatic EIS's scope without having to conduct all environmental assessments
and permitting processes from the ground up.
These three policy tools represent potential avenues of action that BOEM could pursue
to augment its permitting capacity and increase permitting efficiency and ultimately sustain
offshore wind’s projected development rate. Failing to address permitting inefficiencies will
perpetuate the offshore wind industry stagnation and will further jeopardize the
accomplishment of installing 22 GW of offshore wind by 2030 and the nation’s promise to
fully decarbonize its energy sector by 2035.
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